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A.  INTRODUCTION

In their answer to the Fausts’ petition for review, the respondents
Bellingham Moose Lodge #493, Loyal'Or‘der of Moose, Inec., and Alexis
Chapnlan (Moose defendants) have raised new issnes necessitating a
reply. RAP 13.4(d). . |

.B. . REPLY

(1) The Moose Lodge Defendants Misstate the Law Regarding
‘Admission of Blood Alcohol Content Evidence ‘

Tne Moose defendants imply 1n their answer at 7-8 tﬁat RCW‘
46.61.506(1) relating to the adnﬂssinility of vbloed alcohel content (BAC)
A evidence only applies to bUI cases. The Mooée'defendanfcs misstate the

law. RCW. 46.61.506(1) speeiﬁ'cally states that BAC evidence is
admissible'in .cinil cases.!

(2)  The Moose Defendants Misstate the Standard of Review .
- For Judgments As A Matter of Law

The Moose defendants assert a new standard for motions for
judgment as a matter of law claiming that a court can choose to disfegard ‘
the verdict of the jury and only give weight to certain evidence. Answer at

7. This is not the standard under Washington law. In considering such a

! The Moose defendants yet again fail to explain the huge quantity of alcohol °
found in Hawkeye Kinkaid’s blood stream upon autopsy. Far from the “two beers”
allegedly served to him at the Moose Lodge bar, Kinkaid had a blood alcohol level of .32
at the time of his death and unassimilated alcohol in his gut. - Petition at 4-5.
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motion for judgment as a matter of law, just like a trial court, the Court of
- -Appeals was obliged to {reat the evidence arrd the inferences from the
evidence in a light most favorable to ‘rhe f‘austs as the nonmoving party
Petitiorr at f—8. TheCourt of Appeals d1d not do so, effectively treating
the inferences from the evidence in this case in'ﬂ.le light most favo_rab}e to

moving party. This was error.2

(3)-  The Fausts’ Argument on the Conshtutronahtv of RCW
' -4 56 110(3) Is Not Procedu:rally Barred

The. Moose defendants assert ﬂ;at the Fausts’ constitutional
argamen'r regarding the judgment 'intereet rate statute, RCW 4561 10(3) is
proceduraﬂy barred under the 1nv1ted error doctnne or RAP 2.5(a).
| Answer at 17. In its opinion, the Court of Appeals addressed the issue of
judgment interest; believing that the. constltutlonalrry of that statute,was
appropﬁately‘before it. The Co‘ﬁrt addressed what. it belieVed'was_'arl: '
irrlport_ar_rt-issue and _‘did not chdos'e to avoid the issu_e on preeedural

grounds.

% In their answer, the Moose defendants insinuate that there was an alternative
explanation for Kinkaid’s extraordinary intoxication at the time of his death. For
example, they claim that Kinkaid was a heavy drinker and could assimilate a great deal of
alcohol, answer at 3, and the direction in which he was driving was somehow significant.

. Answer at 2. None of the Moose defendants’ alternative explanations for the accident are
relevant. The only question is whether there was evidence to support the jury’s verdict.
See, Petition at 3-6. The Moose defendants’ claim that Kinkaid bad only “two beers” at

" the Moose Lodge bar is certainly belied by the fact that Alexis Chapman told Kinkaid’s
daughter Rainey and Kinkaid’s friend Lisa Johnston. that Kinkaid was drunk when he left’
the bar. RP 264-67, 335. This testimony plainly undercuts the notion that Kinkaid, an
allegedly heavy drinker, only had two beers at the Moose Lodge bar. '

Fausts’ Reply In Support of Pe'titien'For Review - 2



- Invited error ,does not apply here. The Fausts presentetl the
judgment'on the verdtct of ‘the jury with the post—judgment interest tate
mandated by RCW 4, 56 110(3). They comphed with this unconst1tut10na1 '
statute because 1t was extraordmanly unhkely the trial court would have
entered a judgme’nt' with anything other than the statutory post—judgment .
| interest rate. The doctrine of imﬁted error ntohibits a party t:‘fom benefiting
from an etref that party caused at trial, but-the benefit must be precisely
‘ attuned to the narty’s eonduet. In State v. Recuenco, 154 Wn,éu 156, 110
P.3d 188 (2005), reversed on other grounda, vWash;‘ngton V. Re'cueneb, 126
' S.°Ct. 2546 (2006), this Court held that a: defen(‘iant. who nroposect a
: S]‘pecialh t/erdict'form was not barred by the doctﬁne of invited error from :
pralsmg an issue as to a missed element of the crime e\ten theugh the
‘ spec1a1 verdlct form lacked the opportunity for the j Jury to make a ﬁndlng
on the element of the crime. Slmﬂarly, the Fausts d1d not comnnt mv1ted
error by offermg the Judgment on the Jury ] verdlct Wlth the. statutory rate

of Judgment 1nterest.

RAP 2. S(a) also does not bar cons1derat10n of thls Jmportant ‘ |

const1tut1ona1 issue. A manifest constitutional erTor may be ralsed for the
first time on appeal even if the error did not affect plaintiffs’ “trial rights.”'
Answer at 17. In State v. WWJ Corp., 138 Wn.2d 595, 980-P.2d> 1257

- (1999), the issue was \tvhether a fine was disproportionate to the gfavity of
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' the offense and therefore violated the Eighth and Fourteenth Amendments
Th1s is hardly a “tnal nght ” to use the Moose defendants tern:nnology :

_> No Washmgton case conﬁnes the. reach of RAP 2. 5(a)(3) to “tnal rights,”
a concept never defined b_y the Moose defendants in their re‘ply bnef, but ,‘

presum.ably meaning something to do with the" conduct of the trial See

. Sz‘ate V. lels 154 Wn 2d 1, 109 P. 3d 415 (2005) (defendant could raise . .

' constltutlonahty of “to conv1ct” 1nstruct1on that faﬂed to instruct Jury on

| _ each element of the cnme) State V. Sanchez 146 Wn 2d 339, 46 P.3d 774

.(2002) (defendants could raise’ tnal court s faﬂure to sentence them
" accordmg to the plea agreement) Under this Court’s dec1S1on in Sz‘ate V. |
McFarland, 127 Wn 2d 322 333 899 P.2d 1251 (1995), the const1tut10na1 '
| error must be mamfest that 1 is, it must be of const1tut1ona1 magmtude and :
it must actually affect a party s nghts The error here meets the |
McF arland test 7 ' | | ‘. |
| | , Thls Court'.pronerly has. the'question‘_of ;'the constitUtionality of
RCW 4.56.110(3)'hefore.it. ? -
co CONCLUSION .
This Court should grant the Fausts pet1t1on for review to avo1d the '

1nJustlce of the dec151on of the COllI‘t of Appeals in ﬂ’]lS case.
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